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-against-
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LYNCH & HETMAN. PLLC
For the Petitioner
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McGRATH. PATRJCK J.. J.S.C.
In this Article 78 proceeding. petitioner challenges respondent's determination to revoke his
Class 2 Home Occupation permit. Respondents oppose the petition. and petitioner has submitted a
Reply.
Petitioner is the owner and operator of the Glcncadia Dog Camp (hereinafter. ''the camp'').

located in Stuyvesant Falls, New York. The camp is located on the parcel of! and which also containf
his residence. where he lives with his wife and children. Prior to the dog camp's operation, thf
petitioner received a memo from the Zoning Enforcement Officer ("ZEO") advising that in order t~
operate the camp as a Home Occupation Class 2, the local zoning law required that he obtain a sit~
plan review from the Planning Board. Petitioner obtained site plan approval from the Planning
Board, and by permit issued on July 21,2009. the ZEO authorized petitioner to operate the camp anq
provided the necessary permit to operate as a Class 2 Home Occupation. A Class 2 Hom~
Occupation is defined in the Town of Stuyvesant Zoning Ordinance as
"A profession or occupation that is customarily carried out within a residence or an
accessory structure by the residence thereof, that is clearly secondary to the
residential use and that does not change the character of the premises as primarily a
residence."
Additionally, the Zoning Laws prohibit any '·unusual appearances. noises, vibration. smoke,
dust. odors, heat, glare or electrical disturbances that exceed those normally produced by a residence
shall be permitted" in connection with a Class 2 Home Occupation.
On December 7, 2009. the ZEO sent a Notice ofViolation to the Petitioner relating to a noise
complaint. Petitioner received a second notice on April 23, 2010, and a third notice on August 9.
2010, wherein the ZEO revoked petitioner's permit to operate the can1p as a Class 2 Home'
Occupation due to the noise. Petitioner appealed the violation to the Zoning Board of Appeals
("ZBA"), and argued that the ZEO had not followed the proper procedure outlined under the
ordinance, which required the ZEO to file a complaint in Town Court, but did not permit the
revocation of the permit. Petitioner also argued that the Camp did not pose an unusual noise
problemJThe ZBA conducted public meetings relative to the appeal and held a public hearing on .
August 9, 201 1. The Notice for the Public Hearing stated that one of the issues that the Board would
consider was whether the operation of the camp constituted a "commercial facility" or a "home
occupation'' under the Town Ordinance. Further, whether the complaint should be addressed by the
Justice Court instead of the ZBA.
On September 27, 201 L the ZBA revoked the Permit by resolution and findings. The
findings addressed whether the ZBA should have been limited to addressing the noise complaint
rather than expanding its scope to address whether the permit should have been granted in the first
place. The ZBA "decline[d) to limit its review of the permit revocation in such a restrictive manner"'
because it would "bypass the fundamental zoning issues involved in this matter."' It was noted that
Section 12 of the Ordinance stated that the ZBA shall operate in accordance with 267-a of the Town
Law, and was authorized to undertake any action permitted by 267-b. Further. that 267-b(l) stated
that the ZBA "may reverse or affirm. wholly or partly, or may modify the order. requirement
decision, interpretation or determination appealed from and shall make such order, requirement.
decision, interpretation or determination as in its opinion ought to have been made in the matter by
the administrative official charged with the enforcement of such ordinance or local law and to that
end shall have all the powers of the administrative.·· The Board stated that 267-b( I) was .. clear"' that
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the ZBA had "broad authority" to review the revocation and make whatever decision that the ZE
should have made with respect to that revocation, and "to that end". the ZBA has all of the power
of the ZEO. The Board noted that the New York State Department of State, Division of Loca
Governments has stated in a guidance document that "in its exercise of the appellate power, it ha
been held that it is not the board's function merely to decide whether the enforcement officer's actio~
was 'arbitrary and capricious.' Rather, the board of appeals must conduct a de novo review; that ij
it must review ~II of the facts which formed th~ basis of the officer's dec.ision. an.d must decide th
case as though It were the enforcement officer. 'The ZBA found that the mstant dispute had "raise
a number of fundamental zoning issues with respect to revocation of the permit" which if no~
addressed, would lead to continuous appeals. The ZBA noted that the petitioner and the public haq
notice of the issues, and that the ZBA heard testimony from both sides on all issues.
The Findings detailed all of the reasons the ZBA believed that the camp did not constitut~
a Home Occupation, and found that the ZEO mistakenly issued a zoning permit in violation of th~
ordinance. Based on this finding, the ZBA stated that there was "no need" to consider whether thd
kennel met the noise requirements for the Home Occupation or address the Notice of Violation.
which it found to be "moot." The Board found that the camp was a "commercial facility," which
petitioner could operate if he met all of the requirements for such use under the Ordinance.
Petitioner now argues. inter alia, that the respondent misinterpreted Town Law 267-b( 1)
when it considered issuance of the permit rather than limiting its analysis to the noise complaint.
The general rule is that a determination of a zoning board of appeals should not be set aside
unless it is illegaL arbitrary and capricious. or an abuse of discretion. Matter of Pecoraro v. Board 1
of Appeals ofTown of Hempstead, 2 N.Y.3d 608,613 (2004). A zoning board's interpretation of its
zoning cqde is entitled to great deference. Matter of New York Botanical Garden v. Board of Stds.
& Appeals ofCitv ofN.Y., 91 N.Y.2d 413,419 (1998); MatterofLouchheim v. Zoning Bd. of
Appeals ofTown of Southampton, 44 A.D.3d 771 (2007). However, where the issue involves pure
legal interpretation of statutory terms, deference is not required. Matter of New York Botanical
Garden v. Board of Stds. & Appeals ofCitv of N.Y., supra, at 419; Matter of Toys R Us v. Silva,
supra, at 418-19.
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Town Law 267-b( 1) allows the board of appeals to reverse, affirm, or modify the order.
requirement, decision, interpretation or determination appealed from and shall make such order.
requirement, decision, interpretation or determination as in its opinion ought to have been made in
the mauer by the administrative official charged with the enforcement of such ordinance or local law
and to that end shall have all the powers of the administrator." (Emphasis supplied). The Board
stated that the law is "clear" and that the revocation of the permit is the order "appealed from ...
Petitioner argues that the matter "appealed from" was the Noise. The Court finds that the issue here
involves pure legal interpretation of statutory terms, which are fully incorporated into the ordinance.
Further, that the Court must apply a strict construction to the term "appealed from''. and the onl~
matter "appealed from .. here was a \ iolation of the noise ordinance.
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Respondent argues that 267-b(l) gives the ZBA all the powers ofthe ZEO, and gives th
ZBA the authority to do what, in its opinion ought to have been done by the ZEO. Respondents not
that the Zoning Ordinance gives the ZEO the power to rescind a permit if it was issued by mistake
However, the statute states that the ZBA "shall make such order, requirement. decision
interpretation or determination as in its opinion ought to have been made in the matter." A stric
construction of the phrase "in the matter" again refers to whether petitioner violated the nois~
ordinance. The Court notes that Section 10 of the ordinance clearly spells out the procedure wit
respect to "Enforcement of Violations", which states that the ZEO "shall" charge the violator wit
such violation of the ordinance before the Justice Court of the Town. This is distinct from "Permitd
Issued in Error", which states that if the "ZEO shall mistakenly issue a zoning permit which violate~
the provisions of this ordinance, that zoning permit shall be deemed invalid by the ZEO." The ZEQ
did not determine that the pem1it was issued in violation of the provisions of the ordinance, an~
therefore, that was not the "matter" before the ZBA.
In addition to the statute. Petitioner cites Matter of BBJ Assoc. LLC v. Zonin
Appeals of Town of Kent, 65 A.D.3d 154 (2d Dept., 2009), wherein the Court held that "[ w ]he
reviewing an 'interpretation' of a zoning code provision, a zoning board is required to rule on the
'narrow issue' before it. Id. at 159, citing Matter of Northern Dutchess Rod & Gun Club, Inc. v.
Town of Rhinebeck, 29 A.D.Jd 587, 588 (2d Dept. 2006). BBJ did not discuss the issue at anyt
length, but cited Matter ofNorthem Dutchess Rod & Gun Club. Inc. v Town of Rhinebeck, supra,
wherein the ZEO determined that the owner did not require an area variance to install "shooting
stands" and "target throwing devices" on a portion of its property approximately 300 feet away from
a road used by the public. Neighboring landowners submitted an application to the ZBA, arguing that
the road constituted a "property boundary" for purposes of the Town Zoning Code and that a
variance was required from the ordinance's 500-foot limitation. The ZBA, after holding hearings.
determi~d that a variance was needed. The owner commenced an Article 78, and the trial court
annulled the ZBA's determination. On appeal, the court affirmed and remitted the matter to the ZBA.
While the issue before the ZBA was the proper interpretation of the phrase "property boundary" in
the ordinance, the court held that the ZBA instead based its determination on the issue of public
safety. Because the ZBA did not decide the issue before it. the court ordered the matter remitted to
the ZBA so that it could consider whether the ZEO properly determined that the road was not a
"property boundary."
Respondent claim that MatterofMack v. Board of Appeals, Town ofHomer, 25 A.D.Jd 977
(3d Dept. 2006) is controlling. In that case. neighbors purchased an adjacent lot which had an
easement and right-of-way across the homeowners' property as the only means of ingress and egress.
The neighbors sought a determination from the town's code enforcement officer (CEO) as to whether
a pest extermination business operated out of their home constituted a home professional office.
which was a permitted use under the town's zoning ordinance. The CEO informed the neighbors that
the proposed used did not qualify as a home professional office since it employed people who did
not reside there, used vehicles which would have been parked on the premises. and no services were
provided out of the neighbors' home. Upon the neighbors' appeal, the town board of appeals
determined that the proposed use qualified as a home professional office. The homeov.. ners then
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brought an Article 78 petition to annul the Board's determination. The trial court granted th
homeowners' petition on the basis that the pest extermination business was not a professio~
contemp lated by the zoning ordinance. The Court held that "[ c ]ontrru: to respondents' contention
and the CEO's opinion at the public hearing. the Board was pennitted to and did address a broadc~
issue than the grounds upon which the CEO based his interpretation ...
At first glance. it appears that the Second Department cases cannot be reconciled with the
Third Department's decision in Mack. I Iowever, the decisions were not speaking to the same issue.
The language relied on by respondents in 'vfack. namely. that the Board could rely on a "broader
issue than the grounds upon which the CEO based his interpretation'', arose in the context of whether
petitioners had exhausted their remedies before bringing their Article 78 proceeding in Supremt'l
Court. In Mack, the Court found that the Board was permitted to address the "broader issue" because
the petitioners raised it before the board. and the Board heard proof with respect to the issue from
both sides. The Court then cited K lingaman v. Miller. 168 A.D.2d 856 (3d Dept. 1990) in
comparison, ""herein that court declined to address a particular issue because the neighbors failed
to raise it at the administrative leveL thus failing to exhaust their remedies. The Mack Courfg
ultimate finding that "Supreme Court appropriately considered this ground when reviewing the
Board's determination" continns that it \Vas addressing a threshold question of exhaustion. which
is not the issue presented here. Respondents are thus relying on dictum in Mack, which focused on
exhaustion of remedies. a issue not relevant to the instant dctcnnination.

Northern Dutchess Rod & Gun Club. Inc did not cite Town Lav, 267-b( I). but rather relied
on the Town of Rhinebeck Zoning Code. which stated that the ZBA was required to "make such .
. . interpretation ... as in its opinion ought to have been made by" the ZEO. This language mirrors
the language of 267-b(l). and formed the basis for the Court's decision that the ZBA failed to
address me "narrow issue·· before it. The Court finds that BB.! and Northern Dutchess Rod & Gun
Club, Inc. address the heart of the matter nO\\ at issue. and support petitioner's position.
'I

The Court would also address respondents' claim the lEO was pennitted to revoke the
pennit based on the noise complaint because he could not have commenced an enforcement
proceeding in the Justice Court. Respondent notes that Town Law 267(a) (6) stays all enforcement
proceedings once the petitioner tiles a notice of appeal. This argument puts the cart before the horse.
The very basis of petitioner's appeal to the 7BA was that the ZEO shou ld have gone to town court
in the first place.
As a matter ofstatutor] construction. and based on the case Ia\.\ cited above. the Court finds
that the ZBA 's dctcnnination was made in\ iolation ofla\\ ful procedure and was affected b~ an error
ofla"'-. CPLR 7803[3].
Accordingly, it is hcreb:

ORDERE D and ADJUDGED that the petition is granted. without costs. to the extent that
the determination is annulled and the permit to operate as a Class 2 I lome Occupation shall be
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restored: and it is further

ORDERED and ADJUDGED that the matter is hereby remitted to the respondent ZBA fo~
a review and determination on the narrov. issue of the notice of violation dated August 9. 201 Oi
consistent with this decision.
This shall constitute the Decision. Order and Judgment of the Court. The onginal Decision,
Order and Judgment is returned to the attorney for the petitioners. All other papers are bein~
delivered by the Court to the County Clerk for filing. The signing of this Decision. Order and
Judgment does not constitute entry or filing under CPLR Rule 2220. Counsel is not relieved from
the applicable pro\isions of that rule respecting tiling. entry and notice of entry.

SO ORDERED AND ADJUDGE D.
ENTER.
Dated: May 21.2012
Hudson. '\Jew York

~~
Supreme Court Justice
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Notice of Petition. dated October 24, 2011; Verified Petition. dated October 24. 2011:
Affirmation, Peter A. Lynch. Esq .. dated October 21. 20 ll: Petitioner's Exhibits. Volumes
I and II; Town of Stuyvesant Zoning Ordinance. Adopted May I 0. 2001.
Verified Answer. dated December 5. 20 II: Affidavit. Valerie Bertram. dated December 3.
2011. with annexed Exhibit A: Respondents· Memorandum of La~ in Opposition to the
Verified Petition. dated December 5. 20 II: /BA Record, Volumes I and II.
Reply Affirmation. Peter A. Lynch. Esq .. dated December 19. 2011: Replj A ffida\ it
Wil liam Pflaum. dated December 19.2011. v.ith annexed Exhibits A-Y: Repl) Affida\it.
William Pflaum, Re\ iscd. dated December 29. 2011.
Transcript. Oral Argument. dated January 25. 2012.
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